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Black Canadians3  represent the fastest growing group in federal prisons and are 

vastly over represented behind bars.4 While African-Canadians make up three percent 

of the general population, they account for ten percent of the federal prison population 

(Jones, 2016).  Yet, Canada is described as having a transparent judicial system, one 

which ideally treats offenders with respect and dignity.   

  

In the Canadian criminal justice system when an individual is arrested and 

charged with a criminal offence, that accused person can then be tried in an open court 

of law under the provisions of the Criminal Code of Canada5. A young offender in 

Canada is charged with criminal code offences; however, youth are sentenced under 

the Youth Criminal Justice Act6.  If the offender, whether a youth or adult, is found guilty 

or pleads guilty, the Judge imposes a sentence. Before a sentence is imposed by the 

Judge, both the public prosecutor and the defense attorney can make submissions to 

the court. The prosecutor will present the aggravating factors and the defense attorney 

makes submissions on the mitigating factors.  It is key that the Black offender present 
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as many mitigating factors during this phase of the sentencing process, especially if the 

sentence outcome is potential incarceration.    

  

This paper will discuss the recent development in the sentencing of several Black 

offenders in the Nova Scotia criminal courts utilizing a sentencing assessment tool 

referred to as a Cultural Impact Assessment7.  The use of this assessment tool has 

opened the door to discussions regarding the appropriateness and value of courts 

understanding the need for cultural awareness and gives rise to a new meaning of 

access to justice in the Canadian criminal courts.  The Honourable Judge A. Derrick 

indicated in the case of R. v. X. (20148), that the cultural assessment entered by the 

defense provided, “a more textured, multi-dimensional framework for understanding (the 

defendant), his background and his behaviors.”    

  

Reference to the Correctional Services Canada statistics and highlights of a 

comparative sentencing tool in Canada for Indigenous, First Nation, Metis and Inuit 

peoples known as a Gladue Report9 will be discussed.  The presentation will focus on 

the challenges for defense attorney’s in requesting and using this tool, the procedure 

used in conducting the assessment, preparing the report and presenting the findings in 

the courtroom.   

  

Increased Incarceration a Concern  

Canada is not unlike the United States in terms of the continued increase of  
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Blacks being incarcerated in the correctional system.  In Canada, systemic and 

institutional racism are enduring and endemic with far-reaching impacts (Williams, 

2013).  African, Black and Caribbean Canadians, and others who identify based on race 

under the African diaspora are disproportionately represented within the Canadian 

criminal justice system10. The Canadian Office of the Correctional Investigator reported 

in 2013 that “9.5% of federal inmates today are Black … yet Black Canadians account 

for less than 3% of the total Canadian population”.(2013). While African Nova Scotian 

people11 represent only 2.3% of the total population, a staggering 30% of youth 

incarcerated are of African descent (Williams, 2013, p. 431).  

The numbers showed that in 2014-2015, about 16 % of youth sentenced to  

a youth correctional facility was African Nova Scotian and 12 % were  indigenous. 

For adults sentenced to jail, about 14 % were African Nova Scotian and 7 % were 

Aboriginal. For youth and adults in remand — meaning they were in jail but hadn't 

been convicted — between 10 and 11 % were either African Nova Scotian or 

Aboriginal. African Nova Scotians and Indigenous people represent between two 

and 4 % of the population, respectively (Jones,2016).  

   

Howard Sapers, the Correctional Investigator of Canada in his 2012-2013 report 

on diversity stated, “there is increasing diversity and complexity of prison demographics. 

In the 10-year period between March 2003, and March 2013, the incarcerated 

population has grown by 16.5 %. Visible minority groups (Blacks, Hispanic, Asian, East 

Indian and other ethnics) behind bars increased almost 75% over that period. As a 
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subgroup, Black inmates have increased every year, growing by nearly 90% over the 

last 10 years. Meantime, Caucasian inmates actually declined by 3% over the same 

period”. (OCI, 2012-2013).  

  

“The province of Nova Scotia polity was built on racist laws, policy and practices, 

including slavery and segregation that structure and continue to limit access to power, 

opportunities and resources based on race. The criminal justice system has played an 

integral role in maintaining the relative economic, educational, political and social 

segregation and marginalization of African Nova Scotian and Mi’ Kmaq.” (Williams,  

2013).    

  

Jones provides a framework for understanding how the historical and systemic 

experience of racism manifests in Nova Scotian society through educational and 

criminal institutions. As far back as the late 1990’s, Jones asserts that the incarceration 

rates of Blacks in Nova Scotian are shocking and they tell us a story about an 

experience of marginalization and alienation that is rife throughout Nova Scotia’s 

institutions, including the school system (Jones, 2000). This injustice did not go 

unnoticed for those working in community and within the system.   

  

In the Pursuit of Justice-Seeking a Test Case  

   

In 2011, a small group of African Canadians from Nova Scotia and Ontario 

formed the Afrikan Canadian Prisoners Advocacy Coalition (ACPAC). The group of 
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social justice advocates comprised of forensic and clinical social workers, lawyers, 

scholars, and other likeminded professionals, focused their attention on the Black 

Canadian male population considering the alarming incarceration rates.  After many 

meetings, telephone conferences and a daylong conference held in Toronto, Ontario, 

with a number of representatives from several of the human rights commissions and the 

office of the correctional investigator12, the consensus among ACPAC members was 

that as an advocacy coalition they would focus on solutions to address the incarceration 

rates, mental health and classification processes of Black males in Canadian prisons.   

   

ACPAC members acknowledged the need for an intervention in the sentencing 

process that would inform the courts to understand how years of systemic racism and 

discrimination have impacted Black offenders and contributed to the offender’s 

behavior. The hope was that a tool in the courtroom during sentencing would inform the 

Judge to have a different view of the offender in terms of determining a just sentence.  

As such, the court would recognize the adverse impact and factors that affect African 

Canadians (males) which bring them to the criminal justice system. This tool was 

eventually named a Cultural Assessment Report or Cultural Impact  

Assessment(CIA).  

  

 An anticipated and added value of the CIA would be to provide guidance to the  

Judge during the sentencing process in terms of classification for incarceration. 

Additionally, it could be used for redirecting the offender from incarceration to 

community based alternatives such as community supervision, education, mental 
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health, addictions treatment programs, trades training; realizing of course that any such 

intervention would still need to hold the offender accountable in proportion to the 

offence committed and in keeping with the general rules of sentencing.  As a 

comparative approach, ACPAC considered a Gladue Report with the intent of 

identifying a test case.    

  

A Gladue Report13 is a pre-sentence measure used in the Canadian criminal 

justice system to provide contextual information for the sentencing of Aboriginal people 

(Gladue, 1999). These reports mitigate aggravating factors through a consideration of 

the current and historical context of colonialism which stripped Aboriginal people and 

communities of their spiritual, physical, emotional and cultural forms of knowledge  

(Quinn, 2007).  

  

A Gladue Report is a comprehensive account of both the historical and 

contemporary context of the Aboriginal persons’ experience (Canadian Criminal Code, 

1996, s718.2e). The purpose of this report, prepared typically by a service specifically 

for Aboriginal people, is to identify and describe any mitigating factors that may 

contextualize criminal behavior. The report is a method of analysis that recognizes  

Canada’s context of colonialism and subsequent impacts on Aboriginal people such as; 

poverty, lower rates of education, absence of health services and high rates of 

substance use problems (Quinn, 2007). Established from the precedent setting case of 

R v. Gladue in 199914, these reports acknowledge the harm caused by institutional 

oppressions such as the reserve and residential school systems.  



P a g e | 7  

  

Hoyte & MacLean © 2017.  For educational use only. Permission of the authors required for duplication.   

  

  

The Gladue is an example of what Burstow (2003) describes as a radical 

understanding of trauma: an awareness of the centrality of oppression, in this case, the 

intergenerational impact of colonialism and continued oppression. The Gladue Report is 

a multidimensional framework that explicitly states the impacts of colonialism such as 

residential schools, in relation to the person who is criminalized (Matheson & Amirault,  

2016).  

  

This pre-sentencing tool also provides the Judge with alternatives in sentencing 

which may include community restoration, restorative circles and community healing. 

Nova Scotian Blacks who arrived in Canada in the 1800’s, who self-identify as  

Indigenous Black Nova Scotians, have endured colonialization, segregation, institutional 

and systemic racism. Many of the factors enumerated in the Gladue reports are also 

applicable to Indigenous Blacks in Canada.   

  

The first reported case of a CIA being applied by a judge in Canada is in the case 

of, Regina v. X (2014).15 This was a Nova Scotia youth court matter that involved the 

attempted murder of a Black youth by his cousin. The defense attorney was a woman 

who was familiar with the work of a forensic social worker in the local area. That 

forensic social worker happened to be a member of ACPAC.  R. v. X. (2014) was the 

test case for ACPAC and the birth of the formal use of a CIA in a Canadian criminal 

court.    
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In R. v. X (2014) The Honourable Judge stated,” the report clarified the 

circumstances which impacted X’s life and his involvement in the criminal justice 

system; commenting however that racism and oppression do not justify or excuse 

criminal behavior. The Judge further stated that the CIA does provide an understanding 

of how the experience of marginalization may predispose individuals towards criminal 

behaviour”16. The prosecutor in the R. v.  X. (2014) case was seeking an adult sentence 

for the then 17-year-old offender. However, in relying on the CIA (which the Judge 

acknowledged) in addition to other factors, the young offender was sentenced as a 

youth.  

  

Since R. v. X., CIA’s have grown in popularity in Nova Scotia. They have been 

used several times in adult criminal courts across the province. They are now being 

introduced into the family courts, especially with respect to child welfare matters. The 

utility of this tool is endless as we see in the case study of Regina v. Gabriel (2017).17   

  

Case Study   

  

As reported in the decision of the Nova Scotia Supreme Court, at the time of the 

request for a CIA in 2016, Mr. Gabriel was a 27-year-old man who was of mix race 

ancestry. His birth mother was of Aboriginal and his birth father was African Nova  

Scotian ancestry.   Mr. Gabriel identified culturally and racially as African Nova Scotian. 

Mr. Gabriel reports he had no ties to his Aboriginal ancestry and was raised primarily in 

the local Black communities in Yarmouth and Halifax, Nova Scotia.  Mr. Gabriel was 
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one of three children born to his birth mother. His mother was a single parent. Although 

he was raised by his mother, Mr. Gabriel reports having meaningful relationships with 

his extended paternal family of origin, he also maintained a reasonable relationship with 

his father. Mr. Gabriel was in a 10-year relationship with his partner and he was the 

father of two children.   

  

Mr. Gabriel had maintained a job at a local restaurant until they went out of 

business at which time, he started selling drugs in the shared community where Mr.  

White also resided.  Mr. White had, ’established his ‘territory’ in the Mulgrave Park 

community where he was also selling drugs.  

  

Mr. Gabriel was 22 years old when he shot and killed 22-year-old Ryan White. 

Mr. White was a young Black man who Mr. Gabriel had previous conflicted relationship 

dating back into their teens when both were serving youth sentences in the Nova Scotia 

Youth Facility in Nova Scotia. This longstanding conflict was over a previous incident in 

which Mr. Gabriel was identified as a, ‘rat’ by his peers. This label followed Mr. Gabriel 

into the community upon release. Mr. White and Mr. Gabriel continued with 

interpersonal conflicts -’beefs’ and ’dis-ing’.  

   

Both men resided in a low-income housing community of Mulgrave Park. To the 

local community, Mulgrave Park is commonly referred to as, the ‘Park’. The Park is a 

community which has longstanding cultural and historical connections to the Black  
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community of Africville18. In 1967 the community was displaced due to racist municipal 

polices of the day.    

  

Mr. Gabriel came into contact with the law at an early age; he had a lengthy 

JEIN19 report. The majority of the charges were breaches of charges for mischief, break 

and enter and assaults during his adolescence. Mr. Gabriel’s only offence as an adult  

was for the murder of Mr. White.  

  

Mr. Gabriel elected trial by jury and was convicted of second degree murder 

pursuant to s. 235(1) of Criminal Code.20 In Canada, such a conviction is life 

imprisonment with eligibility for parole after serving a minimum of 10 years of a 

sentence. The Crown requested that Mr. Gabriel be eligible for parole at the 15-year 

mark while the defense requested the Court consider eligibility at the 10 year mark.   

  

The defense also requested that the Court order a CIA and Gladue Report to 

provide the Court with additional information to support their request, however and more 

importantly, to advocate for Mr. Gabriel given their knowledge of the impacts of the 

social cultural factors which they considered important for the Court to have awareness 

of and to support their position.  

   

In his written decision, The Honourable Justice J. Campbell of the Supreme Court 

of Nova Scotia recommended that Mr. Gabriel be eligible for parole after serving  

13 years of his sentence.  Mr. Gabriel will be 40 years old when he is eligible for parole.   
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Cultural and Race Factors   

  

The following race and cultural factors are noted as having significant impact on 

Mr. Gabriel’s life: historical context of the African Nova Scotian community, poverty/low 

income; poor education outcomes; community fragmentation; historical and 

contemporary impacts of racailized and intergenerational trauma and over 

representation of people of African Nova Scotian descent in correctional facilities.   

  

It is important to be mindful that the cultural factors that present may differ based 

on the clinical interview with the offender, race and cultural identification and the 

historical context. However, the above content areas identified tend to be over arching 

themes given the distinct cultural and historical experiences of African Nova Scotians in  

Canada.   

  

Development of Cultural Impact Assessment  

  

In authoring a CIA, the assessor must have strong clinical cultural competency 

skills (Sue & Sue, 2013) and must have a multi-dimensional awareness into the 

historical nuances of the community of the offender. The culturally competent 

assessment uses the DSMV-cultural formulation, from a forensic lens, in authoring 

recommendations as part of the CIA. The author of such reports must also have the 

capacity to testify as an expert witness.     
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The CIA follows a specific clinical framework to guide the process and outcomes. 

The framework also provides for consistency for future research opportunities and 

provides reasonable reliability for a qualitative data analysis. Although the content of the 

assessment may be different for each offender given their individual psychosocial 

cultural history, the content domains within the assessment will allow for checks and 

balances in terms of the content and rigor. Overall, a CIA is a comprehensive forensic 

lens on the offenders psychosocial, cultural and race functioning.   

  

The present challenge for the parties requesting a CIA is funding the cost of 

preparation of the report.  Nova Scotia Legal Aid21 has been financially supporting the 

cost of the assessments and are in the process of developing a framework for vetting 

CIA requests. In the interim, lawyers have been requesting clinical cultural opinion 

letters from assessors as a provisional step in building a case for requesting the Nova  

Scotia Department of Justice to fund CIA’s.   

  

 Moving forward, defense attorneys are considering the unitization of CIA’s for 

bail and trial matters. In his written decision in R. v. Gabriel, The Honourable Justice 

Campbell wrote the following:  

“the cultural impact assessment provided important information to enable the 

court to consider the context in which this crime took place.”22   

  

The purpose of the cultural assessment is not to justify or lower expectations or to 

offer excuses. It is to promote some level of understanding.’23.   
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Justice Campbell concludes, an individual judge’s common sense and 

understanding of human nature offer little insight into the actions of a young 

African Nova Scotian male. A cultural impact assessment is a reminder of the 

fallibility of some assumptions based on entirely different life experiences.”24   

  

The present challenge in Nova Scotia in seeking ‘justice’ is the limited number of 

qualified individuals who can author CIA. At the time of writing this paper, Nova Scotia 

has two individuals qualified to prepare CIA reports.  Both are qualified as experts in the 

courts with respect to understanding the challenges faced by Black Nova Scotians as 

stated previously in this paper; both hold Master of Social Work degrees.  

  

Conclusion   

  

Canada holds itself up as a ‘just’, fair and welcoming society. Although this 

benevolent worldview we hold of ourselves is ideal, Canada has been slow in making 

the policy changes necessary to address the historical injustices which have 

disproportionately impacted Aboriginal and Black Canadians. Canada has begun to 

acknowledge the social, colonial, cultural and racist impacts on our Aboriginal 

community in the justice system via Gladue reports.  At present, Nova Scotia has been 

leading the way in addressing systemic racism in the justice system as it relates to the 

African Nova Scotian community through the unitization of Cultural Impact  

Assessments. In Canada, the implementation of CIA is also being considered in other 

jurisdictions. CIA’s are considered a leading best and promising practice to inform the  

Court with insight and context into the lived experiences of members of the African  

Diaspora and provides a lens of ‘justice’.   
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